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sive right, but also the right of disposi- 
tion as the owner may desire, there are 
many sorts of property clogged with 
conditions and limitations which prevent 
its disposition in accordance with the 
desire of the owner. The ease of estates 
tail before Taltarum's Case is a familiar 
example, and it would be easy to mul- 
tiply examples. In this case there is a 
modified power of disposal sufficient to 
bring the case within a correct definition ; 
and the right of each member is certainly 
absolutely exclusive so long as he retains 
his membership. 

The statement that the membership is 
neither lands nor chattels, begs the entire 
question. It would be equally argumen- 
tative to allege that it is personal pro- 
perty. 

The illustrations given by the court of 
church memberships, memberships in 
,masonic lodges, &c., are not relevant to 



the question under discussion, inasmuch 
as they are never transferable and have 
no market value. 

The memberships in question are 
transferable and have a market value. 
The membership in question is not a 
mere privilege, because it is not only 
transferable, but is not absolutely ter- 
minated by the death of the member, 
it being expressly provided by the rules 
of the board that the membership of 
a deceased member shall be trans- 
ferred by his legal representative. A 
mere privilege is a personal benefit and 
is extinguished with the person : Rex v. 
Hanger, 3 Bulst. 8. 

All things considered the decision in 
the principal case is eminently unsatis- 
factory, and in our judgment has no solid 
foundation either in reason or authority. 
Marshall D. Ewell. 

Chicago. 



Court of Appeals of the State of Kentucky. 
COMMONWEALTH v. WHIPS. 

An act authorizing an individual to dispose of his property by lottery, notwith- 
standing a general statute prohibiting, under penalty, the holding of such a lottery, 
is not a violation of the provision of the Bill of Rights that no man is entitled to 
exclusive public emoluments or privileges, but in consideration of public services. 

The word "privilege" in the Bill of Bights means a public privilege and not a 
mere privilege for the exercise of a private right, and, therefore, a grant to a person 
of a special privilege, with reference to his own property, and which works no injury 
to others, is not unconstitutional. 

Appeal from the Jefferson county Circuit Court. 

This was an appeal from a judgment dismissing an indictment 
by which the defendant was charged with promoting a lottery in 
violation of a general law of the Commonwealth of Kentucky. The 
facts are sufficiently stated in the opinion. 

P. W. Hardin, Attorney-General, for appellant. 

I. $ J. Caldwell £ Winston and B. F. Camp, for appellee. 
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The opinion of the court was delivered by 

Pryor, J. — The appellee, W. C. D. Whips, was indicted by a 
grand jury impanelled in the Jefferson Circuit Court, of the offence 
of promoting a lottery by permitting a building occupied and owned 
by him to be used for the sale of lottery tickets for the disposal of 
money and property by way of lottery, and by advertising a lottery, 
known as the Willard Hotel Lottery, by which it was proposed to 
dispose of certain property (described) by lottery. No objection 
was made to the indictment, and the defendant by his plea traversed 
the charges made against him and by an agreement between the 
attorney for the state and the accused the law and facts were sub- 
mitted to the court for judgment. On the hearing the appellee 
relied on an act of the legislature, approved the 27th of April, in 
the year 1880, as vesting him with authority to sell certain property, 
of which he was the owner, by lottery. Section one of that act 
provides " that it may be lawful for W. C. D. Whips, of Louisville, 
Jefferson county, Kentucky, to dispose of the Willard Hotel pro- 
perty, situated on Jefferson street, in the city of Louisville, Ken- 
tucky, with two houses and lots on Green street, in the rear of the 
Willard Hotel, etc., and for that purpose may issue and sell by his 
agents as many certificates of specified undivided interests therein 
at prices which will in the aggregate amount to the fair equitable 
value of the property and the costs of disposing of the same in the 
manner hereby authorized. 

" Sec- 2. That Robert Mallory, L. M. Flournoy, H. Clay, H. P. 
Whittaker and G. H. Winston, be and they are hereby appointed 
commissioners, any three of whom may act, whose duty it shall be 
to determine by lot, as may be mentioned in said certificate, to what 
shareholder or shareholders any portion or portions of said property 
shall belong, and to whom the title thereunto shall be made, and to 
do and perform all such acts as in their opinion may be necessary 
to carry this act into full effect, and shall invest the funds arising 
from said certificates in the payment of the just creditors of the 
said Whips. 

" Sect. 3. This act is intended to apply to the property described 
herein and to no other, and when said property is sold said grant 
shall cease and be of no effect ; provided, that there shall in no 
event be but one distribution or drawing under this act," etc. By 
reason of this act the appellee claims the right to dispose of his 
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property by way of lottery, and to appropriate the proceeds to the 
payment of his creditors. 

The court below adjudged in his favor by dismissing the indict- 
ment, and the Commonwealth is in this court asking a reversal. 
The attorney for the state maintains that the act in question is in 
violation of section one of the Bill of Rights. The section reads : 
" That all freemen, when they form a social compact, are equal, 
and that no man or set of men are entitled to exclusive separate 
public emoluments or privileges from the community, but in con- 
sideration of public services." 

The proper construction or true meaning of the Bill of Bights 
is the issue presented, and we are aware of no case decided by 
this court where the question has been duly considered, if at all ; 
and certainly no case analogous to the one under consideration. 
Without discussing the grammatical construction of the language 
used in the section, it is plain, we think, that this constitutional 
inhibition was intended to prevent the exercise of some public 
function or an exclusive privilege affecting the interests and rights 
of the public generally when not in consideration of public service, 
and if made to apply to the exercise of mere private rights or 
special privileges it nullifies almost innumerable legislative enact- 
ments that are to be found in our private statutes, sanctioned in 
many instances by every department of the state government. It 
is our boast, as is urged by counsel for the state, " that under our 
government none are entitled to exclusive rights, but that all are 
governed by equal laws, subject to like burdens and entitled to 
equal privileges, having one rule for rich and poor, for favorite at 
court and countryman at the plough," but this doctrine of equality 
or maxim of constitutional law does not mean that every man must 
be permitted to exercise the same special or private privileges. 
Special privileges may be granted to one or more citizens when the 
rights of others are not affected by it. We have general laws 
enacted for the protection of life, person and property, with the 
right to acquire and use our property and its accumulations as we 
see proper, subject to these general laws and when not interfering 
with the rights of others. The citizen has the right to demand 
that he shall be governed and protected by these general laws, and 
when excluded from such protection it is in plain violation of his 
constitutional rights. An absolute equality of private right in the 
exercise of special privileges, if ever possible, is not practicable 
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under our form of government in the light this case has been 
presented by counsel for the state. Special privileges must be 
granted as a matter of necessity, originating, not only by reason 
of our form of government, but from the general laws enacted for 
the protection of person and property. General laws can not 
always be applied to individual necessities, and particularly with 
reference to the right of property, and when a special privilege is 
granted with reference to one's own property, and without injury 
to others, we perceive no objection to it. If the legislature should 
be denied the right by an amendment to the Constitution to legislate 
with reference to local or private interests, the sovereign (the peo- 
ple) would confer this right on local tribunals vested with similar 
powers. What interest has H. in the sale and transfer of the pro- 
perty of B. if it in no manner affects his private rights ? and, 
while under the general law the right of each to sell and convey 
their property in the same manner can not be denied, if B. by 
special enactment is empowered to sell and transfer his land in a 
different way, we can not well perceive how this affects the con- 
stitutional rights of A. It is insisted, notwithstanding the existence 
of the general law that the special privilege is unconstitutional 
because every citizen is not authorized to sell in the same mode, 
that it is a legislative invasion of the rights of equality, and for 
that reason within the constitutional inhibition. Conceding for 
the purposes of this case that this section of the constitution 
applies to the exercise of a mere private right or special privilege 
where is to be found any word of exclusion in the grant of the 
right to sell the house of the appellee by lottery, or the land of B. 
by parol, and what is to prevent the legislature from granting a 
like exclusive privilege to any citizen upon making the application? 
But the word privilege in the meaning of the constitution is a 
public privilege and not the exercise or enjoyment of a special 
privilege. "When the citizen undertakes to discharge a duty to 
the public that the state is under an obligation to discharge, and in 
consideration for the undertaking an exclusive privilege is granted, 
the grant is constitutional because in consideration of public ser- 
vice. The exclusive right to keep a ferry, to construct and operate 
highways, to improve and navigate rivers, all such exclusive rights 
are based upon a consideration rendered by the public in the discharge 
of a duty the state was required to perform ; it becomes a binding 
contract and can not be violated by either the state or the citizen, 
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nor can it be repealed unless that right is reserved in the grant or 
by reason of some general law, and until the repeal it has all the 
essential elements of a contract, and the rights of the parties under 
it can not be disturbed. A mere privilege granted by the legisla- 
ture for the exercise of a private right is always subject to leg- 
islative repeal, and while rights of property acquired by reason of 
such special privileges cannot be divested, the right of repeal 
exists until such rights are acquired under it and even after, except 
in so far as it may be necessary to protect or preserve the property 
rights already acquired. This constitutes the principal distinction 
between grants in consideration of public service and mere privileges 
for the advancement of private interests. The cases cited by 
counsel bear but little analogy to the case before us. In the case 
of Holden v. James, 11 Mass. 396, an attempt by the legislature 
was made to suspend the Statute of Limitations in a particular case, 
so as to take it out of the operation of the general law. The case 
of Lewis v. Webb, 3 Greenleaf 326, was where an appeal was 
allowed by the legislature in a particular case, regardless of the 
general law, and in Durhee v. Janesville, 28 Wis. 464, the city 
of Janesville was exempted from costs in a proceeding against it 
by Durkee. This legislation was plainly in violation of the 
individual rights of others and a disregard of the great principle 
of constitutional equality so earnestly contended for by counsel, 
although the decision in each case was based mainly on the ground 
that the legislature was attempting to prescribe to courts of justice 
the character of judgments to be rendered, and that this was an ex- 
ercise of judicial power by the legislature in violation of the plain 
provisions of the Constitution. In the case of Holden v. James, 
reported in 11 Mass. 396, already referred to, the general limitation 
law had been suspended for the benefit of one party, so that he might 
sue and his adversary be prevented from pleading the statute. In the 
discussion of that case it was said that " the act was contrary to 
natural justice and to the spirit of the constitution and laws of the 
state by giving to one citizen privileges and advantages denied to 
others;" and so in all the cases where private rights are invaded 
or jeopardized by legislative enactment, the granting of a privilege 
to one, by way of exemption from the operation of a general law, 
is denounced by the courts as subversive of the rule of constitu- 
tional equality, and in the discussion of this class of cases is to be 
found the language used by the courts, that is now offered as 
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authority for holding the act before us unconstitutional. Suppose 
the state with reference to its own claim against the citizens should 
have suspended the Statute of Limitation, or after judgment had 
authorized an appeal when, at the time the judgment was rendered, 
the law did not warrant such a proceeding, can it be maintained 
that such legislation would be unconstitutional ? No right has been 
interfered with in such a case except that of the state, and the 
sovereign power may not only grant the appeal, but release the 
debtor from his contract : Calkins v. The State, 21 Wis. 501 ; 
People v. Frisbie, 26 Cal. 135. "Privileges (says Cooley in his 
work on Constitutional Limitations) may be granted to particular 
individuals, when by doing so the rights of others are not interfered 
with ;" and we can see no constitutional objection to the exercise 
of such legislative power. It is a mere question of policy to be 
determined by the legislator and not the judge. This character 
of legislation has been indulged in since the formation of the state 
constitution, and has met the approval of every department of the 
state government, and it is now too late to question the exercise of 
such a power. The right to sue the state may by special legislation 
be given to one and at the same time withheld from another, by rea- 
son of the general law. It is said, however, that this is expressly 
authorized by the sixth section of art. 8 of the Constitution, that 
provides, " the General Assembly may direct by law in what man- 
ner and in what courts suits may be brought against the Common- 
wealth." This provision does not authorize a violation of the 
doctrine of equality under the law, and a permission to one to sue 
the state without the same privilege given to all others, is in viola- 
tion of the fundamental law if we adopt the theory presented by 
counsel for the Commonwealth. Suit after suit is permitted to be 
instituted against the state by the individual citizen, and when not 
affecting the rights of others there can be no objection to it. The 
legislature may, and often does, authorize one under the age of 
twenty-one years to exercise all the rights of an adult with refer- 
ence to his estate and business affairs ; still if the view of counsel 
prevail all such acts are unconstitutional, because the same right is 
not granted to every citizen who is not an adult. The charter of 
every private corporation in which the public can have no interest, 
except such as may arise by reason of business relations with them, 
contains grants of privileges that do not belong to an individual or 
to similar corporations. Such rights are not exclusive, whether 
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granted to a corporation or to an individual ; they are exceptional 
privileges merely, and operate only in the mind of the legislator in 
advancing the private interests of the party obtaining the grant, 
without affecting the rights of others, and such legislation is not open 
to constitutional objection. The exclusive right to trade in a partic- 
ular locality, or to purchase and sell the products of the farms in a 
particular county, is not only in violation of the Constitution, but 
was illegal and void at the common law. Monopolies are odious, 
and exclusive rights such as those mentioned cannot be granted. 
The Slaughter-House cases, with dissenting opinions, reported in 16 
Wall., would have been so held but for the position assumed that 
the act was a police regulation necessary for the health and comfort 
of the people. 

In the case of Grordon v. Winchester Building Association, 12 
Bush 110, where the corporation had been authorized to loan 
money at ten per cent, interest, that court held, in an action to 
recover the money, that the act authorizing a loan for interest 
exceeding that permitted to be charged by the general law was 
unconstitutional, and in the decision of the case regarded it is an 
exclusive right conferred on the association that brought it within 
the constitutional inhibition. Whether the reasoning in that case 
is sound is not material to inquire in this case, as the court differs 
upon the question as it had heretofore differed upon a similar 
question brought up from the Louisville Chancery Court. In the 
case of Gordon the money was loaned at ten per cent, interest, and 
a premium of $66 required to be paid for the privilege of borrowing, 
and the case might well have been brought within the rule with 
reference to such associations upon the question of usury as settled 
by this court in Herbert v. The Kenton Building Association, 
reported in 11 Bush 296. Besides, Gordon was complaining in that 
case, and this court had at least a party before it who claimed that 
his constitutional rights would be violated by requiring him to pay 
this usury to the corporation. 

Lottery grants are now in existence in this state, and their 
constitutionality has never been denied, nor can the theory of coun- 
sel be maintained that their validity is upheld by reason of or in 
consideration of public service. There is no more obligation on 
the state through the legislature to maintain a public school at 
Frankfort than there is to pay the debts of appellee, and if so why 
grant a lottery privilege to the one college and deny the right to a 
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like college located in a different locality. It is conferring a privi- 
lege on one and withholding it from the other. These are in fact 
mere special privileges acquired under legislative grant for the 
advancement of private or local interests that in no manner violates 
the rights of others, and neither grant can be said to have been 
made in consideration of public service. 

The motive prompting the legislature to make the grant cannot 
be inquired into by this court. " Plenary power in the legislature 
for all purposes of civil government is the rule" with uncontrolled 
authority in making the laws within the limits of the constitution. 
This court has nothing to do with the moral question involved. If 
it had, the case could be easily disposed of. " The legislative 
makes, the executive executes, and the judiciary construes the law." 
Cooley's Constitutional Limitations. 

As an additional argument in favor of the constitutionality of the 
measure is the practical construction placed upon this section of the 
Bill of Rights by the constant legislation of the state conferring 
special privileges since the formation of the state constitution. 
" When such is the case," says Cooley, " a strong presumption 
exists that the construction rightly interprets the intention," and 
besides, says the same author, where the question of construction, 
after all the investigation given the subject, remains a matter of 
doubt it is clear that the court should abstain from deciding it 
unconstitutional. 

The appellee, Whips, was involved in debt, and the legislature, 
upon his application, granted him the privilege of selling his pro- 
perty by lottery, at a single drawing, the proceeds to be applied to 
the payment of his indebtedness. The extent of the grant and the 
power conferred by it are not questioned. The Commonwealth, 
after making the grant, has indicted him from proceeding to act 
under it, and is insisting that he shall be fined in a sum not exceed- 
ing $10,000 for promoting a lottery. No other party is complaining, 
and the citizen, by reason of the grant, deprived of no right he 
had when the grant was made. Can this penalty be enforced, and 
is the act unconstitutional ? Both questions must be answered" in 
the negative, and the judgment below is therefore affirmed. 

Judges Hakgis and Hinbs dissenting. 

A general law of the state of Kentucky lottery. In the face of this general law 

forbad the sale of lottery tickets, and the legislature authorized Whips to dis- 

punished those who engaged in holding a pose of his property by lottery. What 

Vol. XXXI.— 57 
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were the motives that induced the legis- 
lature to grant this special privilege does 
not appear from the opinion, unless it 
was to enable him to pay his debts. 

That clause of the Constitution forbid- 
ding the granting of special privileges, 
it is said, " was intended to prevent the 
exercise of some public function or an 
exclusive privilege affecting the interests 
and rights of the public generally, when 
not in consideration of public service." 
If such is not the construction to be 
placed upon that clause, then the people 
would confer upon local tribunals power 
to legislate with reference to local or 
private interests. When it is necessary 
to surmise what the sovereign people 
would do were a certain construction 
placed upon a provision of the Constitu- 
tion, in order to support the constitution- 
ality of a statute, we certainly are com- 
pelled to receive the opinion of the court 
resorting to such reasoning and methods 
with much hesitancy. And were it in 
any other state, where lotteries are not 
tolerated, the decision in a similar case 
would certainly have been very different. 
Certainly the reasoning of the opinion is 
very strained, and while it is the duty 
of the courts to uphold all legislative 
enactments, and in case of doubt to 
yield to the legislative construction of the 
Constitution, yet here certainly was an 
opportunity for the exercise of that in- 
dependence of thought and action 
which the courts have always been free 
to exercise, and, when the opportunity 
afforded, to decide, without fear of crit- 
icism. 

No question of police power arises as 
in the Slaughter-House Cases; that is out 
of the question. The statute was appli- 
cable to no class of individuals, but was 
confined to one individual. Perhaps he 
alone would be estopped to deny its 
validity, either from having petitioned 
the legislature for its passage, or else from 
having accepted its provisions after its 
passage : Ferguson v. Landram, 5 Bush 
230 ; Motz v. Detroit, 18 Mich. 495 ; 



Beall v. Beall, 8 Ga. 210. Neither is he 
selected by the legislature and subjected 
to any peculiar rules, or any special 
obligations or burdens imposed upon 
him, nor is it enacted that he shall dispose 
of his property in any certain way, but he 
is left free and untrammelled to accept or 
reject the provisions of the statute. Such 
an act would be unconstitutional : Lin 
Sing v. Washburn, 20 Cal. 634. In Ilolden 
v. James, 1 1 Mass. 396, cited in the prin- 
cipal case, it was held that the legislature 
had no power to suspend the operation 
of a general law, in favor of an indi- 
vidual ; and it was said that the exercise 
of a power to enact that an individual 
should not be held to answer to any suit, 
except for a period of two years, was an 
exercise of no greater power than to 
enact that he should be held to answer 
such suit for four years. The court ex- 
pressly put its decision upon the ground 
that the act conferred special powers, and 
was therefore unconstitutional. Bear- 
ing in mind that the Supreme Court 
of the United States has decided that 
there is no vested right in a law to im- 
prison a debtor {Mason v. Haile, 12 
Wheat. 370), we can easily agree with 
the Supreme Court of Vermont that a 
special act of the legislature discharging 
a judgment-debtor from imprisonment on 
an execution is void : Kendall v. Dodge, 
3 Vt. 360 ; Lyman v. Mower, 2 Id. 517. 
And the court rest their decision upon 
the principle that : ' an act conferring 
upon any one citizen privileges to the 
prejudice of another, and which is not 
applicable to others in like circumstances, 
in the language of the learned commen- 
tators upon the English law, does not 
enter into the idea of municipal law, 
having no relation to the community in 
general :" Ward v. Barnard, 1 Aik. 
121. Accordingly it was held that a 
departure from the liberties of the prison, 
under color of such an act, was an 
escape : Id. See Starr v. Robinson, I 
Chip. 257. 

Undoubtedly the law is that the legis- 
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latnre has no power to grant new trials, 
Lewis v. Webb, 3 Greenl. 326 ; Merrill 
V. Sherburne, 1 N. H. 393 ; Inhabitants 
of Durham v. Inhabitants of Lewiston, 
4 Greenl. 140, because an invasion of 
the judicial department of the state by 
the legislature ; yet the basis for these 
decisions hare not always been the one 
just indicated. Legislation of this kind 
is held to be obnoxious to the Constitu- 
tion because it is class legislation : 
Picquet's Case, 5 Pick. 65 ; Bates v. 
Kimball, 2 Chip. 77 ; Opinion of the 
Judges of the Supreme Court of New 
Hampshire, 4 N. H. 572. 

And it has been expressly held that 
the legislature has no power to grant a 
divorce ; not upon the ground that it is 
an invasion of one department of the 
government into the province of another, 
but because it is a special indulgence by 
way of exemption from the general law: 
Simonds v. Simonds, 103 Mass. 572. 
Again, it has been held that the legisla- 
ture, when forbidden to grant divorces, 
cannot pass special acts authorizing the 
courts to grant divorces in particular 
cases for causes not recognised in the 
general law, because it is a granting of 
special privilege : Teft v. Teft, 3 Mich. 
67 ; nor can the general exemption laws 
be varied for particular cases ; there 
must be one uniform law : Bull v. Con- 
roe, 13 Wis. 238. So courts cannot be 
created for the trial of rights and obliga- 
tions of particular persons, as the debtors 
of a particular bank : Bank of the State 
v. Cooper, 2 Terg. 599. An act making 
it a felony in the officers, agents or ser- 
vants of a particular banking corpora- 
tion, to embezzle or appropriate, without 
authority, the funds of the corporation, 
was adjudged a partial law, and un- 
constitutional and void, because it did 
not embrace all persons in like state, and 
under like circumstances : Budd v. State, 
3 Humph. 483. The same was deter- 
mined of an act authorizing the court to 
dismiss Indian reservation cases, when 
prosecuted for the use of another. It 



was held a partial law, intended to oper- 
ate only upon a few individuals : Watty's 
Heirs v. Kennedy, 2 Yerg. 554. So also 
of an act authorizing the executors of 
one person deceased to revive a judg- 
ment obtained by another person in his 
lifetime, in their names by scire facias : 
Tate v. Bell, 4 Yerg. 202. And likewise 
an act authorizing a particular person 
named, to prosecute a suit then pending 
in the name of the deceased party plain- 
tiff, without taking out letters of admin- 
istration upon the estate of such deceased: 
Officer v. Young, 5 Yerg. 320. So also 
an act authorizing the guardian of the 
minor heirs of a deceased person to sell 
lands which descended to the heirs from 
their ancestor, and apply the proceeds in 
payment of the ancestor's debts, though 
passed with the assent of such minor 
heirs : Jones's Heirs v. Perry, 10 Yerg. 
59. A special statute exempting a par- 
ticular city from the payment of costs in 
any proceeding against it to set aside a 
tax or tax sale is void : Durlcee v. Janes- 
ville, 28 Wis. 464 ; see State v. Bartlett, 
35 Id. 287. So where a city could only 
be incorporated under the general law 
of the state, and the legislature were pro- 
hibited by the Constitution from passing 
an act to incorporate any particular city, 
and the legislature undertook to legalize 
the void incorporation proceedings of a 
particular town by a special act, it was 
held that the special act was void — was 
forbidden by the Constitution : City of 
Logansport v. La Rose, 1 Ind. L. E. 
587. 

The court in the case last cited, 
relied upon several Kentucky decisions. 
It cited McReynolds v. Smatthouse, 8 
Bush 447. That was where the legisla- 
ture leased to a company for thirty 
years the Green and Barren river line 
of navigation, with the right to col- 
lect tolls, &c. We think this case is 
clearly distinguishable from the principal 
case. The rivers were public livers — 
public highways. The state had im- 
proved them by a large expenditure of 
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its funds. The state saw fit in this way 
to raise funds to keep them in repair, a 
duty she owed to the public. The pro- 
perty was that of the state, so long as 
the United States did not interfere — so 
said the court. It will thus be seen that 
the state was simply renting her own pro- 
perty, nothing more. Commonwealth v. 
Jackson, 5 Bush 680, was also cited. 
That was a suit against the state, au- 
thorized by a special act, in order to 
ascertain Jackson's damages caused by a 
wrongful act of the state's Board of In- 
ternal Improvement. No constitutional 
question was discussed analogous to 
the one discussed in the principal 
case. The act was the state simply 
consenting to be sued in order to 
do equity to one of her citizens. 
Patterson v. Trabue, 3 J. J. Marshall 
598, was a grant of land belonging to 
the state, to an individual, upon con- 
dition that he would expend money 
in the pursuit of salt water. This act 
was passsed in 1820. The court very 
properly held that the act was constitu- 
tional, although it gave the grantee abso- 
lute right to appropriate, of the public 
land, 5000 acres situated within five 
miles of the place where he was boring 
for salt water. This was simply a grant 
of the state's own lands and in no wise 
affected the public. No public law of the 
state was annulled ; no question of im- 
munity from crime arose. Kibby v. Chit- 
woooVs Adm'r., 4 T. B. Mon. 91, was 
where a guardian was authorized to sell 
his ward's real estate to pay the ward's 
ancestor's debt. The land was subject 
to the debts and could be sold by the ad- 
ministrator. The court looked upon the 
statute as providing a shorter and more 
direct method of paying the debts — a 
question of expediency — and that it 
made but little difference how the land 
was sold so the proceeds of the sale were 
applied to the extinguishment of the 
debts. It can hardly be deemed an au- 
thority. 
In a number of decisions cited in this 



note no constitutional provisions served 
as a guide to the courts ; but the opin- 
ions of the courts were founded upon 
those fundamental principles recognised 
by jurists as essential to the validity of 
laws enacted in those countries receiving 
the common law as the basis of their 
legislation — that the laws must be gen- 
eral and not the decrees of the enacting 
body applicable only to an individual ; 
"that all freemen, when they form a 
social compact, are equal, and that no 
man or set of men are entitled to exclu- 
sive separate public emoluments or priv- 
ileges from the community, but in con- 
sideration of public services." 

It is said in the principal case that 
no citizen of the state is in court com- 
plaining of the action of the legislature ; 
that no citizen of the state is complain- 
ing that the legislature had invaded his 
special privileges as a citizen of the Com- 
monwealth. The question is pertinent, 
" How was it possible for any one citi- 
zen to appear in such an action and com- 
plain of the action of the legislature?" 
Are we to understand the court to mean 
by such an expression that if it were a 
civil suit, brought by a citizen of the 
Commonwealth against Whips, for the 
recovery of property or maintaining of 
some right necessarily connected with his 
lottery scheme, that greater deferenee 
would be paid to his complaint and the 
action of the legislature more closely 
scrutinized than was done in the princi- 
pal case ? If so, then when the private 
citizen sues the act may be declared un- 
constitutional, and when the Common- 
wealth sues it may be constitutional. A 
legal absurdity. And it may be again 
pertinently asked, " Was not the entire 
body of the people of the Commonwealth 
present in court by their duly consti- 
tuted attorney complaining of the action 
of the legislature 1" They certainly were, 
and as great, nay greater, deference 
should be paid to their suit than to the 
suit of an individual. 

Nor is there any sound reasoning in 
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the question of estoppel. An unconsti- 
tutional enactment of the legislature is 
not law ; it is of no more force than if 
it never had been passed. Its passage 
is not the act of the legislature as 
an official enactment. No one is bound 
by it, nor is any one bound to notice it, 
The state is not estopped because her 
officers recognised it as valid, and rights 
of her citizens are acquired under it and 
through the acts of her officers : Reid v. 
State ex rel. Thompson, 74 Ind. 252. 

We cannot regard this special act in 
any other light than a legislative license 
to violate the general law of the state. 
All the citizens of the state are forbidden 
to establish and run a lottery, but the 
legislature has seen fit to grant the privi- 
lege to this individual, Whips. He, 
above all others, enjoys a special favor. 
Suppose all the citizens of the state were 



permitted to establish and run a lottery 
except Whips. Would it be contended 
for a moment that the law was constitu- 
tional as to him ? In that event the 
court would regard the entire act uncon- 
stitutional, or else the proviso forbidding 
Whips to engage in lottery schemes. The 
legislatures of the respective states are 
as supreme as Parliament in the highest 
pitch of its power, subject only to the 
Constitution of the United States and 
laws made in pursuance thereof, public 
treaties, and their own state constitu- 
tions ; yet we very much doubt if even 
an attempt, previous to this one, has ever 
been made to exempt a citizen from the 
provision of the general criminal law of 
the state. 

W. W. Thornton. 
Indianapolis, Ind. 



Supreme Court of Pennsylvania. 
BALTIMORE AND OHIO RAILROAD CO. v. SCHWINDLING. 

Where an infant is upon the platform of a railroad station, not as a passenger or 
upon any business connected with the railroad company, the company owes him no 
duty. Hence, if he be injured by a passing train he cannot recover against the 
company for his injuries upon the theory that they have failed to discharge towards 
him a legal duty and hence have been guilty of negligence. 

Semble, that in such case the company would only be liable for a wanton or 
intentional injury. 

Error to the Common Pleas No. 1, of Allegheny county. 

Case by William Schwindling, by his next friend Peter Schwind- 
ling, against the Baltimore and Ohio Railroad Co., to recover 
damages for an injury occasioned by the negligence of the company 
defendant. 

On the trial, before Collier, J., the following facts appeared : On 
September 5th 1880, the plaintiff, a boy about five years of age, was 
run over by a train of cars of defendant at Osceola. On that 
afternoon, the plaintiff, who lived with his parents in one of a row 
of houses, built close along the line of the road, started to follow 
his older brothers, who had been sent by their mother to the store 



